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IN  THE  SUPREME  COURT 


OF   THE 


STATE  OF  CALIFORNIA. 


MARY  FRAXCES  WARD, 

BY  A.  J.  Ward,   her  guardian 

ad  litem,  Plaintiff, 

AGAINST 

NOAH  F.  FLOOD, 

Principal  of  the  Broadway  Grammar  School, 

in  the  City  and  County  of  San  Francisco. 

Defendant. 


STATEMENT   OF    THE    CASE. 

The  plaintiff,  a  colored  citizen  of  the  United  States 
and  of  the  State  of  California,  a  resident  of  San 
Francisco,  applied  to  the  defendant,  Principal  of 
the  public  school  nearest  her  residence,  and  having 
charge  of  the  same,  to  be  admitted  as  a  pupil. 
There  are  no  school  districts  in  San  Francisco,  but 
by  law  and  custom,  pupils  are  entitled  to  be  ad- 
mitted to  the  public  school  nearest  their  residence, 
if  otherwise  qualified.  Plaintiff's  affidavits,  page  4. 

The  defendant  declined  to  entertain  the  plaintiff's 


I 


application,  for  the  express  and  only  reason  that 
the  Board  of  Education  had  established  and  as- 
signed separate  schools  for  colored  persons.  Plaint- 
iff's affidavits,  page  5. 

The  plaintiff's  affidavit  avers,  page  6,  that  the 
defendant  was  the  "  Principal  of  the  Broadway 
Grammar  School,  and  having  charge  of  it; "  and 
afterwards,  "'  that  he  was  the  proper  and  only  per- 
son to  whom  to  make  application  for  the  admission 
of  pupils  to  the  same." 

The  answer  of  the  defendant  does  not  deny  that 
he  was  the  Principal  in  charge,  nor  that  he  was  the 
proper  and  only  person  to  whom  to  make  applica- 
tion for  the  admission  of  pupils,  page  3,  nor  that  he 
put  the  refusal  to  entertain  the  application  upon  the 
sole  ground  above  stated,  namely,  that  the  relator 
was  a  colored  person.  Page  3.  This  refusal  to  en^ 
tertain  the  application  on  account  of  color,  prevents 
the  defendant  from  now  sotting  up  any  other 
ground  of  exclusion,  if  any  such  existed. 

People   vs.  Board  of   Education  of  Detroit, 
18  Mich.  401,  id  supra. 

The  defendant  refused  to  entertain  the  application. 
If  he  had  entertained  it,  then  a  certificate  of  trans- 
fer would  probably  have  been  one  of  the  first  mat- 
ters inquired  into  ;  and  if  such  certificate  had  been 
absolutely  necessary,  which  is  by  no  means  clear, 
(see  page  4  of  the  Answer)  the  plaintiff  might,  per- 
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haps,  have  been  rejected  as  a  pupil  for  that  cause. 
But  this  was  no  reason  for  refusing  to  entertain 
the  appUcation. 

The  plaintiff  now  asks  for  a  mandate,  command- 
ing the  defendant,  as  Principal  of  the  Broadway 
Grammar  School,  in  the  city  and  county  of  San 
Francisco,  to  entertain  and  act  upon  her  applica- 
tion. 

THE    POINT. 

Those  colored  children  of  African  descent, 
WHO  are  citizens,  have  the  right  to  be  admit- 
ted INTO  ALL  the  Public  Schools  of  the  State, 

and    CANNOT    be   COMPELLED    TO     RESORT    TO    SEPA- 
RATE SCHOOLS  FOR  COLORED  CHILDREN. 

We  shall  discuss  this  point,  solely,  and  shall  not 
Pr-  address  ourselves  to  questions  of  ethnology,  politi- 

cal or  poetical  justice,  nor  to  any  sentimental  ques- 
tions whatsoever. 

ConstLtutional  Provisions ;  Statutes ;  and  Re- 

giilations. 

The  Thirteenth  Amendment  of  the  Constitu- 
tion of  the  United  States,  adopted  December  8th, 
1865,  13  U.  S.  Statutes  at  Large,  775,  is  in  these 
terms  : 

Section  1.  Neither  slavery  nor  involuntary 
servitude,  except  as  a  punishment  for  crime, 
whereof  the  party  shall  have  been  duly  convicted, 
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shall  exist  within  the  United  States,  or  any  place 
subject  to  their  jurisdiction. 

Sec.  2.  Congress  shall  have  the  power  to  en- 
force this  article  by  appropriate  legislation. 

The  Civil  Right's  Bill,  passed  April  9th,  1866, 

14  U.  S.  Statutes  at  Large,  27,  declares  all  such 
emancipated  persons,  born  in  the  United  States, 
to  be  citizens  of  the  United  States.* 

The  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States,  adopted  July  13th-28th,  1868, 

15  U.  S.  Statutes  at  Large,  709,  is  in  these  terms  : 

Article  XIV,  Section  1. — All  persons  born  or 
naturalized  in  the  United  States  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United 
States,  and  of  the  States  wherein  they  reside.  No 
State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  and  immunities  of  citizens 
of  the  United  States.  Nor  shall  any  State  deprive 
any  person  of  life,  liberty  or  property  without 
due  process  of  law,  nor  deny  to  any  person  with- 
in its  jui'isdiction,  the  equal  protection  of  the  laws. 

The  Public  School  Law  of  CaUfornia,  passed 
April  4th,  1870;  laws  1869-70,  p.  838;  contains 
the  following  provisions: 

Sec.  53.  Every  school,  unless  otherwise  pro- 
vided by  special  law,  shall  be  open  for  the  admis- 
sion of  all  white  children  between  five  and  twenty- 
one  years  of  age,  residing  in  that  school  district, 
and  the  Board  of  Trustees  or  Board  of  Education 
shall  have  power  to  admit  adults  and  children  not 

*  It  is  not  necesflary,  for  the  present  purpose,  t»  cite  the  re-enacb- 
ments  of  the  Civil  Rights  Bill. 


residing  in  the  district,  whenever  good  reasons  ex- 
ist for  such  exceptions. 

Sec.  56.  The  education  of  children  of  African 
descent,  and  Indian  children,  shall  be  provided  for 
in  separate  schools.  Upon  the  written  application 
of  at  least  ten  such  children  to  any  Board  of  Trust- 
ees or  Board  of  Education,  a  separate  school  shall 
be  established  for  the  education  of  such  children  ; 
and  the  education  of  a  less  number  may  be  pro- 
vided for  by  the  Trustees,  in  separate  schools  or 
in  any  other  manner. 

Sec.  57.  The  same  laws,  rules  and  regulations, 
which  apply  to  schools  for  white  children,  shall 
apply  to  schools  for  colored. 

The  Board  of  Education  of  the  City  and  County 
adopted  the  following  regulation,  which  existed  at 
the  time  when  the  cause  of  action  arose  in  this  case: 

Sec.  117. — Separate  Schools.  Children  of  Af- 
rican or  Indian  descent,  shall  not  be  admitted  into 
schools  for  white  children  ;  but  separate  schools 
shall  be  provided  for  them,  in  accordance  with  the 
California  School  Law. 


Decisions  of  the  Courts. 

THE  PEOPLE  vs.  THE  BOARD  OF  EDUCA- 
TION  OF  DETROIT,  18  Mich.  401. 

The  statutes  of  Michigan  provided,  that  "  all 
residents  of  any  school  district  shall  have  an  equal 
right  to  attend  any  school  therein  ;  provided  that 
this  shall  not  prevent  the  grading  of  schools  ac- 
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cording  to  the  intellectual  progress  of  the  pupils, 
to  be  taught  in  separate  places  when  expedient." 

Held  :  that  a  mandamus  would  be  awarded  to 
compel  the  admission  of  a  colored  pupil  into  the 
public  schools  where  white  children  were  taught, 
although  separate  schools  for  colored  children  had 
been  established. 

Note,  that  the  cause  of  action  accrued  in  April, 
1868,  and  before  the  Fourteenth  Amendment  was 
adopted  on  July  21-28,  1868. 

This  case  is  therefore  only  a  construction  of  the 
then  existing  laws  of  Michigan,  and  is  in  point  in 
the  case  in  hand,  only  as  showing  that  "an  equal 
right  to  attend  any  scliool  in  the  district "  is  not 
secured  by  the  establishment  of  colored  schools. 

Note,  again,  that  "  the  fact  was  averred  and  ad- 
mitted that  there  existed  among  a  large  majority 
of  the  white  population  of  Detroit,  a  strong  pre- 
judice or  animosity  against  colored  people,  which 
was  largely  transmitted  to  the  children  in  the 
schools,  and  that  this  feeling  would  engender  quar- 
rels and  contention  if  colored  children  were  ad- 
mitted to  the  white  schools.''  Page  407. 


VAN  CAMP  vs.  BOARD  OF  EDUCATION  OF 
LOGAN,  9  Ohio  State  R.  406. 

The  general  laws  of  Ohio  provided  for  the  ex- 
clusion from  the   pubUc  schools  of  that  State,  of 
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"colored  persons"' — the  words  "black,   mulatto, 
and  colored  "  being  used  as  synonymous. 
Pages  416-417. 

The  sole  question  before  the  Court  was,  whether 
under  those  laws,  "  children  of  five-eighths  white 
and  three-eighths  African  blood,  who  are  distinctly 
colored,  and  generally  treated  and  regarded  as 
colored  children  by  the  community  where  they  re- 
side, were  entitled  to  admission  into  the  schools 
set  apart  for  white  children." 
Per  Peck,  J.,  page  408. 

Held,  by  a  bare  majority  of  the  Court,  three  to 
two,  that  they  were  not,  because  not  white. 

This  case  is  of  no  authority,  whatsoever,  on  the 
case  in  hand. 

First  :  because  it  was  made  in  1859,  eight  years 
before  the  Fourteenth  Amendment  was  adopted. 

Secondly  :  because  it  involved  nothing  but  a 
construction  of  the  words  "  black,  mulatto,  and 
colored,"  as  used  in  a  statute  of  Ohio. 

Thirdly  :  because,  even  upon  the  point  in  issue, 
the  decision  was  made  by  a  mere  majority  of  three 
to  two,  and  by  overruling  no  less  than  eight  pre- 
vious decisions  of  the  same  Court  on  the  same 
point,  viz.  : 

Williams  vs.  School  Directors,  Wright,   578  ; 
Gray  vs.  State,  4  Ohio,  353; 
Jeffries  vs.  Ankeny,  11  Ohio,  376; 
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Thacker  vs.  H<iiuk,  11  Ohio,  371; 
Chalmers  vs.  Stewart,  11  Ohio,  386;  387; 
Lane  vs.  Baker,  12  Ohio,  237; 
Stewart  vs.  Southard,  17  Ohio,  402. 

In  all  these  cases,  thus  assumed  to  be  overruled 
by  the  majority  of  a  single  vote,  the  decision  of 
the  Court  was  unanimous,  with  the  exception  of 
Jeffries  vs.  Ajikeny  and  Thacker  vs.  Hawk,  where 
only  one  and  the  same  judge  dissented. 

The  case  of  Van  Camp  vs.  Board  of  Education  of 
Logan,  9  Ohio  State  R.  406,  is  therefore  not  authority 
on  any  point  of  law  in  this  case  ;  nor  even  conclusive 
authority  in  the  State  of  Ohio  itself,  upon  the 
point  assumed  to  be  decided  in  it. 

But  it  is  of  some  authority,  nevertheless,  in  this  ; 
that  all  the  court  agree,  in  that  case,  that  these 
laws  of  classification  have  their  origin  in  hatred 
and  repugnance  for  a  race  whose  former  servile 
condition  was  supposed  to  have  entitled  it  to 
eternal  proscription  and  degradation;  per  Peck,  J. 
page  460  :  that  "  any  visible  taint  of  African 
blood  "  was  to  be  visited  by  a  political  classifica- 
tion into  separate  schools  ;  ih.  i\i:  and  that  all 
legislation  of  this  kind  is  "caste-legislation,"  and 
"  class-legislation."     Per  Sutliff,  J.,  p.  415. 


State  vs.  Duffy,  7  Xevada,  342. 
Application  for  mandamus. 
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The  State  of  Nevada  passed  laws  to  establish 
public  schools,  prohibiting  the  admission  of  negroes 
into  such  public  schools,  and  authorizing  the  Board 
of  Trustees  to  establish  separate  schools  for  ne- 
groes, mongolians,  and  Indians.  The  relator,  a 
negro,  applied  for  admission  into  a  public  school  ; 
it  appearing  from  the  case  that  no  such  schools  for 
negroes,  etc.,  had  been  established,  (p.  348.) 

It  is  very  difficult  to  ascertain  whether  or  not 
the  two  judges  who  united  in  awarding  the  man- 
damus to  admit  the  negroes  to  the  school,  did  so 
upon  any  principle  upon  which  they  both  agreed. 

Whitman,  J.,  seems  to  have  held  that  the  man- 
damus must  be  awarded,  because,  otherwise,  no  in- 
struction would  be  provided  for  the  colored  child. 

Lewis,  J.,  concurring  specially,  in  awarding  the 
mandamus,  seems,  so  far  as  we  can  judge  from  his 
opinion,  to  do  so,  because  any  laws  excluding 
colored  persons  from  any  of  the  public  schools  of 
the  State  would  be  unconstitutional. 

Garber,  J.,  dissents  ;  and,  apparently  upon  eth- 
nological considerations,  holds  that  by  classifica- 
tion negroes  may  be  excluded  from  the  public 
schools. 

No  point  was  decided,  except  those  made  under 
the  constitution  and  laws  of  the  State  of  Nevada, 
and  under  the  facts  of  that  case  the  Court  awarded 
a  mandamus  to  admit  the  negro  child  to  the  public 
schools    of  that  State    among  the  white  children. 

What  Mr.  Justice  Whitman  says,  at  page  348, 
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about  the  legality  of  negroe  schools,  if  they  shall 
hereafter  be  created,  is  only  an  attempt  at  judicial 
prophesy,  wholly  obiter  dictum,  and  would  cause  a 
melancholy  sensation,  if  it  were  uncommon.  So 
wholly  obiter  and  uncalled  for,  that  if  a  colored 
child  should  hereafter  apply  for  a  mandate  to  be 
admitted  to  a  public  school  set  apart  for  white 
children,  after  separate  schools  shall  have  been 
provided  for  colored  children,  this  case  could  not 
with  any  propriety  be  cited  as  authority  in  that 
case,  even  in  the  State  of  Xevada. 

The  effect  of  the  Fourteenth  Amendment  was 
spoken  of  in  the  oral  argument,  by  Davies, 
arguendo,  page  343.  But  the  Court  did  not  deem 
it  necessary  to  discuss  it,  nor  to  go  beyond  the 
constitution  and  laws  of  the  State  of  Nevada.  Mr. 
Justice  Garber,  indeed,  at  page  355,  says,  "  that 
"he  fully  agrees  with  his  associates,''  that  that 
amendment  has  no  application.  But  they  do  not 
assume  to  decide  that  poiiit,  in  any  manner,  unless 
refusing  to  consider  is  deciding. 

For  these  reasons,  which  clearly  manifest  the 
inherent  infirmity  of  the  case  itself,  as  presenting 
the  non-concurrence  of  any  two  of  the  judges  upon 
any  principle  of  law  ;  and  for  the  further  reason 
that  the  Fourteenth  Amendment  is  not  made  the 
subject  of  construction,  we  cannot  admit  the  case 
of  The  State  vs.  Duffy  to  any  consideration  what- 
soever in  the  decision  of  the  case  in  hand. 
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The  case  of  The  West  Chester  &  Philadelphia 
Rail  Road  Company  vs.  Miles,  55  Penn.  State  R. 
209,  decided  in  1867,  before  the  adopiion  of  the  Four- 
teenth Amendment,  is  strongly  in  favor  of  the  plaintiflf. 
It  was  there  held,  that  although  a  public  carrier — 
a  railroad  company — could  not  exclude  a  colored 
person  from  its  cars,  it  could,  in  deference  to  well- 
known  repugnancies,  compel  such  colored  person 
to  leave  the  seat  she  was  occupying,  and  take  an- 
other, which  "  was  in  all  respects  a  comfortable, 
safe  and  convenient  seat,  not  inferior  in  any  of 
these  respects  to  the  one  which  she  was  directed 
to  leave."  Page  211. 

For,  this  decision  is  put  expressly  upon  the 
ground  that  by  the  laws  of  God,  page  113,  and 
moreover,  by  the  laws  of  Pennsylvania,  colored 
persons  had  no  political  status  in  that  State,  page 
214  ;  and,  "  that  at  the  time  of  the  alleged  injury, 
there  was  that  natural,  k^al,  and  customary  differ- 
ence between  the  white  and  black  races  in  this 
State,  which  made  their  separation  as  passengers 
in  a  public  conveyance  the  subject  of  a  sound  re- 
gulation to  secure  order,  promote  comfort,  pre- 
serve the  peace  and  maintain  the  rights  both  of 
carriers  and  passengers."     Page  215. 

To  sustain  this  view,  the  Court  cite  the  case  of 

HOBBS  vs.  FOGG,  6  Watts,  553. 

In  this  last  cited  case,  although  the  then  exist- 
ing  Constitution   of  Pennsylvania    contained   no 


12 

words  imputing  political  or  other  disabilities  to 
negroes  or  mulattos,  but,  on  the  contrary,  actually 
provided,  affirmatively,  that  "  in  elections  by  the 
citizens,  every  freeman  of  the  age  of  twenty-one 
years,  having  resided  in  the  state  two  years  before 
the  election,  and  having  within  that  time  paid  a 
state  or  county  tax,''  shall  be  an  elector  ;  it  was 
held  that  a  free  negro  or  mulatto,  possessing 
all  these  qualifications,  was  not  a  freeman  in  the 
political  sense  of  being  entitled  to  vote,  or  of  being 
a  citizen  ;  and  this  merely  because  his  blood  was 
African,  and,  therefore,  politically  corrupt. 

This  case  of  the  Wed  Chester  and  Philadelphia  R. 
R.  Co.  vs.  Miles,  just  discussed,  furnishes  the  logi- 
cal key  to  the  case  of 


DAY  vs.  OWEX,  6  Mich.  520. 

In  this  latter  case  a  negro  applied,  at  Detroit,  in 
the  State  of  Michigan,  for  a  cabin  passage  from 
Detroit  to  Toledo  on  a  river  steamboat ;  Page  521. 
This  was  refused  to  him  on  the  ground  that  he, 
"  by  his  color  and  his  race  was  excluded  from 
ordinary  social  and  familiar  intercourse  with  white 
persons,  by  the  custom  of  the  country,  and  that 
his  admission  into  the  cabin  of  said  steamboat, 
would  have  been  offensive  to  the  other  cabin  pas- 
sengers,"   Page    522.      The    Supreme    Court   of 
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Michigan  justified  the  refusal,  and,  as  the  law  then 
stood,  the  Fourteenth  Amendment  not  having  yet 
been  adopted,  we  shall  not  attempt  to  say — for  it  is 
not  necessary  for  our  case  to  say — that  it  was  not 
properly  decided  that  persons  of  color  were  sub- 
ject to  such  an  exclusion,  on  the  principle  which 
controlled  the  decisions  above  cited  from  the  Penn- 
sylvania  reports  ;  and  this,  be  it  remembered,  is 
all  that  there  was  in  the  case,  although  the  court, 
as  it  often  happens,  talked  learnedly  about  other 
matters  which  were  not   before  them. 

For,  while  the  cases  in  Pennsylvania  were  put 
upon  the  ground  that  colored  persons,  in  that 
State  were  deficient  in  political  status^  although  no 
disabling  words  were  contained  in  the  Constitu- 
tion of  Pennsylvania,  the  then  existing  Constitu- 
tion of  Michigan,  the  Constitution  of  1850,  did 
contain  an  expression  of  such  a  disability.  Ar- 
ticle lY.,  Sec.  3,  of  that  instrument  provides  that 
"each  representative  district  shall  contain,  as 
nearly  as  may  be,  an  equal  number  of  white  in- 
habitants, and  civilized  persons  of  Indian  descent, 
not  members  of  any  tribe,"  thus  excluding  colored 
persons  from  being  even  counted  in  the  enumera- 
tion of  the  population  necessary  to  make  up  a 
representative  district.  Article  lY,  Sec.  5,  pro- 
vides that  Senators  and  Representatives  shall  be 
"  qualified  electors,"  that  is,  white  citizens,  or 
civilized  Indians,  ut  siipra.     The  right  to  vote  at 
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elections,  is  by  Article  VII,  Sec.  1,  confined  to 
white  males  and  civilized  Indians.  Thus  disfran- 
chised, disabled,  and  "  repugnant,"  not  to  his  fel- 
low-ciiizens,  but  to  his  feWow-men,  who  were 
citizens  while  he  was  not,  there  was  no  logical 
reason  why  the  principles  of  the  Pennsylvania 
cases  should  not  apply  to  him,  and  the  repugnance 
of  his  white  fellow-creatures  be  consulted,  rather 
than  his  own  feelings,  which  no  white  citizen  was 
bound  to  respect.  See,  again,  the  doctrine  of  want 
of  legal  status ;  55  Fenn.  Si<ite  B.,  214,  215,  set 
forth  in  language  quite  unsurpassable  for  its  pur- 
pose and  efifect. 

In  THE  STATE  vs.  CITY  OF  CINCINNATI, 
19  Ohio  178,  the  sole  question  was,  whether  an  Act 
establishing  separate  schools  for  colored  children 
was  constitutional  or  not.  The  Court  held  that  it 
was.  It  might  be  admitted,  without  affecting  the 
case  now  before  this  Court,  that  it  is  constitutional 
to  establish  such  schools  anywhere.  But  whether 
colored  children  can  be  compelled  to  attend  such 
schools,  and  none  other,  is  a  very  different  question. 
If  the  case  last  cited  had  so  held,  which  it  does  not, 
it  would  have  only  followed  the  previous  case  of 
Van  Camp  vs.  Board  of  Education  of  Logan,  9  Ohio, 
406,  which  we  have  analyzed,  ut  supra,  and  would 
have  been  liable  to  the  same  objections  as  to  its 
want  of  application  to  the  case  in  hand.  It  was 
decided  in  1850,  many  years  before  the  adoption 
of  the  Thirteenth  and  Fourteenth  Amendments. 
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But  all  these  decisions,  which  proceed  upon  the 
want  of  political  status  in  the  colored  man,  are 
overturned  by  the  Fourteenth  Amendment.  If  he 
had  no  political  status  before,  he  has  one  now.  He 
is  a  citizen.  He  is  not  only  ?i  freeman,  but  a  voter, 
even  in  Pennsylvania.  He  can  vote  for  represen- 
tatives, and  be  a  representative,  in  Michigan, 
although  the  letter  of  its  Constitution  forbids  it. 
'f'{  He  has  rights,  which  white  citizens  are,  now,  bound 

to  respect.  He  is  a  citizen  and  a  voter  in  California, 
although  the  Constitution  of  our  state  declares  that 
he  is  neither  the  one  nor  the  other.  If  his  white 
fellow  creatures,  who  are  now  his  fellow  citizens, 
have  a  "repugnance"  to  remain  in  a  steamboat 
cabin  with  him,  and  he  has  a  ''  repugnance  "  to 
quit  it,  his  "  repugnance  "  must  prevail.  For  this  is 
the  supreme  law,  and  a  law  enacted  for  this  pre- 
cise special  purpose. 


In  CLARK  vs.  THE  BOARD  OF  DIRECT- 
ORS, ETC.,  24  Iowa,  267,  it  was  held,  that  under  a 
clause  in  the  Constitution  of  that  State,  ordaining 
that  "the  Board  of  Education  shall  provide  for  the 
education  of  all  the  youths  of  the  State,  through  a 
system  of  common  schools,"  the  Board  of  School 
Directors  had  no  discretionary  power  to  require  col- 
ored children  to  attend  a  separate  school.  Before 
the  adoption  of  the  Thirteenth  and  Fourteenth 
Amendments  to   the  Constitution  of  the  United 
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States,  this  decision  would  not,  probably,  have  been 
in  point  in  a  case  arising  under  the  Constitution  of 
the  State  of  California,  which  denied  to.  colored 
children  any  political  status  whatsoever.  But  since 
these  amendments  have  given  the  political  status  of 
citizens  to  such  children,  when  either  native  born  or 
naturalized,  the  decision  in  24  Iowa,  id  supra,  be- 
comes an  authoritative  construction  of  the  meaning 
of  the  phrase  ''common  schools"  in  Article  IX,  Sec- 
tions 2  and  3  of  the  Constitution  of  California. 
"Common  schools"  does  not  mean  "ordinary" 
schools.  It  means  "  public,  common  to  all,"  in  a 
political  sense;  and  the  words  common  and  public 
are  used  as  equivalent  terms  in  the  Constitutions 
and  statutes  of  all  the  States.  Under  the  decision  in 
24  Iowa,  therefore,  no  child  who  is  a  citizen  of 
California,  can  be  excluded,  by  reason  of  color  or 
race,  from  any  of  the  common  or  public  schools  of 
the  State. 


The  only  decision  whose  text  is  in  point  against 
our  views,  is  that  of 

ROBERTS  vs.  THE  CITY  OF  BOSTON, 
5  Cush,  198. 
We  say  the  text,  because  we  submit  that  there 
is  neither  reason  nor  logic  in  the  opinion  of  the 
Court.  After  "conceding,  in  the  fullest  manner, 
that  colored  persons,  the  descendants  of  Africans, 
are   entitled   by  law,  in   Massachusetts,  to  equal 
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rights,  constitutional  and  political,  civil  and  social," 
page  206,  the  Court  thus  dispose  of  the  case  : 

"It  is  urged,  that  this  maintenance  of  separate 
schools  tends  to  deepen  and  perpetuate  the  odious 
distinction  of  caste,  founded  in  a  deep-rooted  pre- 
judice   in    public    opinion.     This   prejudice,    if    it 
exists,  (! ! !)  is  not  created  by  law,  and  probably  can- 
not be  changed  by  law.     Whether  this  distinction 
and  prejudice,  existing  in  the  opinion  and  feelings 
of  the  community,  would  not  be  as  affectually  fos- 
terqjd  by  compelling  colored  and  white  children  to 
,     "     associate  together  in  the  same  schools,  may  well 
;i '       be  doubted  ;  at  all  events,  it   is  a  fair  and  proper 
|t    ■   question  for  the  committee  to  consider  and  decide 
|-.\,      upon,  having  in  view  the  best  interests  of  both 
classes  of  children  placed  under  their  superintend- 
ence, and  we  cannot  say  that  their  decision  upon  it 
is  not  founded  on  just  grounds  of  reason  and  ex- 
f^;       perience,  a"nd  in    results   of  a  discriminating   and 
honest  judgment.     Page  210." 

This    was    a    political    decision,  in  two    senses. 
M-:''f      Political,  in  a  hisrh  sense,  because  it  involved  ques- 
5^^       tions  of  political  right.     Political,  in  a  lower  sense, 
because  it  involved  questions  of  partisan  politics. 
■iff  -.    We  cannot  :>hut  our  eyes  to  the  fact  that  courts  are 
sometimes,  and  too  often,  influenced  by  the  pre- 
ponderating public  sentiment,  or  by  what  is  sup- 
posed to  be  such.     At  this  very  moment,  we  dare 
not  hope  that  any  court  of  any  State,  bordering 


'ter''*-" 


18 


.4 


upon  the  Missisippi  river,  or  the  Great  Lakes,  will  J 

ever  rise  above  the  influence  of  popular  clamor,  and  /I 

decide  that  counties,  and  municipal  corporations,  ' 

are   bound   to   pay   the  moneys  which  they  have  « 

lawfully  borrowed  and  bestowed  as  subsidies  upon       '        { 
railroad  corporations.*  4 ' 

What,  then,  was  the  apparent  condition  of  pub-  ^  |; 

lie  sentiment  in  the  United  States,  at  the  time  this  I 

opinion  in  Robe/is  vs.  the  Cify  of  Boston  was  ut-  % 

tered  at  Boston,  in  the  year  1849?     '*  Conserva-  \  f. 

tism  "  on  the  slavery  question  had  been  growing 
stronger  every  year.  It  had  been  fortified  by  the 
social  and  political  results  of  the  war  with  Mexico. 
It  had  been  commended  to  rising  and  ambitious 
men  of  the  bar  and  bench,  by  the  fact  that  the  - 
Domination  of  Chancellor  Walworth,  to  succeed 
Smith  Thompson  as  Judge  of  the  Supreme  Court 
of  the  United  States,  was  withdrawn  by  the  Presi-  ^ 
dent,  because  the  Chancellor,  although  willing  to 
uphold  slavery  under  the  Constitution,  had  doubts 
on  the  points  of  its  moral  and  politico-economical 
success.  Daniel  Webster  was  then  preparing  a 
new  edition  of  his  writings,  from  which  his  speeches 
against  slavery  were  expurgated,  and  also  preparing 
for  his  final  defeat  in  the  national  convention  of  his 
party  in  1852,  which  broke  his  own  heart,  and  put 
New  England  into  mourning  over  the  desperate 
fortunes  of  its  favorite  son.  No  wonder  then,  that 
m   that  Indian  summer,  where  all  was  so  calm^ 

*  The  Snpreme  Court  of  California  lias  recently  decided  that  such 
subsidy  laws  are  valid.  .  ^ ;. 
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SO  peaceful  and  lovely  to  the  eye,  the  Supreme 
Court  of  Massachusetts,  in  its  intense  conservatism, 
should  contribute  a  stone  to  that  pyramid  which 
culminated  in  the  Dred  Scott  decision,  and  should 
have  uttered  the  opinion  in  Roberts  vs.  the  City  of 
Boston. 

A  poor,  naked,  unreasoning  opinion,  as  we  are 
compelled  to  pronounce  it,  without  one  element  of 
law,  logic  or  judicial  judgment.  An  "opinion,"  only 
in  the  popular  sense  of  the  utterance  of  a  private 
sentiment.     Let  us  see. 

It  is  often  said  that  an  illustration  is  no  argu- 
ment. This  is  not  always  true.  An  illustration 
is  often  an  argument  of  the  highest  kind.  Men 
reason  more  by  comparison  than  by  causality.  It 
is  true,  also,  that  we  are  sometimes  so  misled  and 
confused  by  the  use  of  too  familiar  terms,  that  in 
logic,  as  in  mathematics,  we  are  compelled  to  sub- 
stitute other  and  indifferent  terms  to  work  out 
our  propositions;  just  as,  vvhen  we  wish  to  see 
with  greater  distinctness  a  dim  star,  or  the  faint 
outline  of  a  cloud,  we  look  a  little  cnva//  from  it, 
so  that  its  image  may  be  formed  upon  a  portion  of 
the  retina  whose  sensitiveness  has  not  been  im- 
paired by  constant  use. 

Let  us  apply  this  test.  Suppose  the  Legislature 
should  enact  a  law  that  citizens  of  Irish  descent 
should  vote  at  elections  only  at  polling  booths  set 
apart  for  that  class  of  voters  solely,  and   for  con- 
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venience  of  finding  them,  bearing  the  designation, 
in  letters  a  foot  long,   "None  but  irish  need  ap- 


ply." 


Rmim  teneaiis  amid 


for  there  is  no  supposition  too  ridiculous  not  to  be 
covered  by  the  decision  in  Roberts  vs.  The  City  of 
Boston.  Now  listen  to  the  decision  of  the  Supreme 
Court  of  Massachusetts  : 

"  Conceding,  therefore,   in   the   fullest  manner, 
that  citizens,  the  descendants  of  Irishmen,  are  en- 
titled  by  law,    in    this    Commonwealth,    to  equal 
rights,  constitutional  and  political,  civil  and  social, 
(5  Cushing,  R.   206),  it  is   urged  that  this  main- 
tenance of  separate  polling  places  for  citizens  of  Iiish 
descent  tends  to  deepen  and  perpetuate  the  odious 
distinction    of   caste,    founded    on    a    deep-rooted 
prejudice    in   public  opinion.       This  prejudice,  if 
it   exists,    is    not  created  by    law,    and  probably 
cannot  be  changed  by   law.      Whether    this   dis- 
tinction   and    prejudice,   existing   in    the    opinion 
and  feelings  of  the  community,  would  not  be  as 
effectually  fostered  by  compelling  Irish  and  other 
citizens  to  associate   together   hj  voting  at  the  same 
polls,  may  well  be    doubted  ;  at  all  events,  it  is  a 
fair  and  proper   question  for  the  legislature  to  con- 
sider and  decide  upon,  having  in  view  the  best  in- 
terests of  both  classes  of  citizens  placed  under  their 
superintendence,  and  we  cannot  say  that  their  de- 
cision upon  it  is  not  founded  on  just  grounds  of 
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reason  and  experience,    and    in  the   results  of    a 
discriminating  and  honest  judgment." 

No  people  of  Caucasian  origin  have  ever  suffer- 
ed such  odious  persecutions  as  the  Jews  in  Europe, 
during  the  last  fifteen  hundred  years.     Degraded 
by  an  "  odious  distinction  of  caste,"    which    was 
founded  in  a    "  deep-rooted    prejudice    in    public 
opinion,"  we   find  still  existing  in  the  Minories  in 
London,    the    "Jews'   quarters"    at   Cracow    and 
Prague,    the    Judenstrasse  at    Frankfort,  and  the 
Ghetto  at  Rome,  the  narrow  limits  within  which 
they  were  compelled  to  live,  sleep,  worship,  die  and 
be  buried.     If  this  lively  and  vigorous  race  have 
found  their  '^  Jerusalem  restored  "  in  California, 
we  have  gained  among  them  a  large  portion  of  our 
best,   most  liberal    and   philanthropic,   as  well   as 
wealthiest  citizens.     But  suppose  it  should  happen 
that  the  Legislature  of  California  should  enact  that 
"  all  citizens  of  Hebrew  descent,  residing  in  the  city 
of  San  Francisco,  shall  reside,  eat,  drink,  sleep,  vote, 
worship  and  be  buried  within  that  portion   of  the 
said  city  comprised   within  Kearny,  Geary   Leav- 
enworth and  Washington  streets,  and  none  other, 
under  penalty." 

Hear  the  Supreme   Court  of  Massachusetts  on 
the  subject  matter : 

'  *'  Conceding,  therefore,  in  the  fullest  manner, 
that  citizens  of  Hehretv  descent  are  entitled  by  law, 
in  this  commonwealth,  to  equal  rights,  constitu- 
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tional  and  political,  civil  and  social,  (5  Gushing, 
206,)  it  is  urged,  that  this  maintenance  of  separate 
quarters  within  which  they  must  reside,  tends  to 
deepen  and  perpetuate  the  odious  distinction  of 
caste,  found  in  a  deep-rooted  prejudice  in  a  public 
opinion.  This  prejudice,  if  it  exists,  is  not  created 
by  law,  and  probably  cannot  be  changed  by  law. 
Whether  this  distinction  and  prejudice,  existing  in 
the  opinion  and  feelings  of  the  community,  would 
not  be  as  effectually  fostered  by  compelling  Hebrew 
and  other  citizens  to  associaie  togetJter  in  the  same 
quarters,  may  well  be  doubted  ;  at  all  events,  it  is 
a  fair  and  proper  question  for  the  legislature  to 
consider,  and  decide  upon,  having  in  view  the  best 
interests  of  both  classes  of  citizens  placed  under 
their  superintendance,and  we  cannot  say  that  their 
decision  upon  it  is  not  founded  on  just  grounds  of 
reason  and  experience,  and  in  results  of  discrimi-, 
nating  and  honest  judgment."  (5  Gushing,  209.) 

This  is  not  only  absurd,  but  wholly  unphilosoph- 
ical.  It  assumes  that  the  mode  of  extirpating  the 
"  odious  distinction  of  caste  *'  is  to  define  it  by 
the  precise  terms  of  a  statute,  and  perpetuate  it  by 
legislation  !  How  more  effectually  could  the  diff- 
erent castes  of  Brahmin,  soldier,  merchant  and  pa- 
riah be-  confounded,  and  thus  gradually  extermi- 
nated in  India,  than  by  compelling  persons  of  all 
these  castes  to  come  into  actual  personal  contact, 
as  soldiers,  sailors,  clerks,  officers  of  court  and  jury- 
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men  ?  Why  do  we  of  the  '•  free  north  "  hate  the 
African  race  as  we  do  ?  Is  it  not  precisely  because 
we  have  never  associated  with  them  at  all  ?  Is  it 
not  a  hateful  tradition  from  our  slave-trading  ances- 
tors, who  knew  the  African  race  only  as  they  be- 
held them  on  the  decks  and  in  the  holds  of  slave- 
ships,  amid  the  horrors  of  the  "  middle  passage  "? 
Why  is  the  personal  feeling  of  the  whites  at  the 
South  towards  the  colored  races  there,  so 
kindly  ?  Is  it  not  precisely  because  the  two  races 
there  are  brought  up  in  personal  contact, — because 
the  boys  of  diverse  blood  play  together,  wrestle 
with  each  other,  bathe  together,  fish  together,  hunt 
together  ? 

The  dissenting  opinion  of  Mr,  Justice  Buchanan, 
in  Municipaliti/  No.  1.  vs.  Wheeler^  10  Louisiana 
Annual  Rep.  745,  is  cited,  with  the  approbation  of 
the  legal  profession,  as  authority  for  the  propo- 
sition that  the  legislature  of  a  State  cannot  ex- 
pound a  constitutional  law. 

Sedgwick  Const.  Law,  253. 

So  we  assume  to  cite  the  argument  of  the  learned 
counsel  *  in  Roberts  vs.  The  City  of  Boston,  5  Gush- 
ing, 201  to  204,  as  containing  the  law  of  this 
case.  To  that  splendid  argument,  and  to  the  au- 
thorities there  cited,  we  respectfully  refer  the 
Court  as  presenting  our  views  in  their  highest  and 
perfect  form  of  expression. 

The    case    in  hand  can  hardly  be  argued,  any 

*Hon.   Ca\RLKS  SUMNEB. 
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further  than  its  statement  alone  is  an  argument. 
It  is  admitted  now,  by  the  highest  masters  of 
thought,  even  among  theologians,  that  the  exist- 
ence of  God  himself  cannot  be  proved,  nor  the 
duty  of  children  to  love  and  cherish  their 
parents,  nor  that  of  general  benevolence.  But 
we  know  that  God  exists,  and  that  these 
duties  are  of  imperative  obligation.  We  Jcnoto  that 
persons  of  African  descent  have  been  degraded  by 
an  odious  distinction  of  caste,  and  that  the  Consti- 
tution of  the  United  States  has  provided  that  this 
social  repugnance  shall  no  longer  be  crystalHzed 
into  a  political  disability.  This  was  the  object  of 
the  Fourteenth  Amendment,  and  its  terms  can 
not  be  explained  away  by  criticism.  We  know, 
too,  that  a  State  must  always  have  laws  equal 
to  its  obligations.  This  was  always  true  as  a  pro- 
position of  municipal  law.  The  world  is  still  ring- 
ing with  the  echoes  of  its  announcement  as  a  pro- 
position of  the  public  law  of  nations,  by  the  highest 
tribunal  that  ever  existed  in  the  world,  which  has 
just  closed  its  session  at  Geneva. 

Power  and  mode  are  convertible  terms.  The 
mode  measures  the  power  ;  the  power  qualifies 
the  mode. 
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ffead  vs.  Providence  Ins.  Co.,  2  Cranch,  156. 
Zottman  vs.  San  Francisco,  20  Cal.  102. 
French  vs.  Teschemaker^  24  Cal.  550. 
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So,  here,  the  political  right  to  attend  the  public 
schools,  resides  in  the  mode  in  which  it  is  to  be 
exercised.  When  it  is  limited  to  be  enjoyed  only  by 
wearing  a  degrading  badge  of  an  "  odious  distinction 
of  caste,  founded  in  a  deep-rooted  prejudice  in 
public  opinion,"  then  that  equal  political  right 
ceases  to  exist. 

The  counsel  opposed,  refer  to  the  colored  cadets 
at  West  Point,  for  illustration. 

"  I  thank  thee,  Roderick,  for  that  word." 

Has  the  "  visible  taint  of  African  blood,"— "the 
odious  distinction  of  caste," — been  too  strong  for 
the  constitution  and  the  laws  of  the  United  States  ? 

It  is  also  announced  here,  on  this  argument,  that 
nineteen  students  at  the  Naval  Academy  of  the 
United  States,  at  Annapolis,  have  been  dismissed 
because  they  expressed  in  a  brutal  manner  their 
"  repugnance  "  to  a  colored  student,  just  admitted 
there.  If  this  be  so,  was  this  because  this  "  re- 
pugnance "  was  too  strong  for  the  laws  of  the 
United  States,  or  precisely  the  contrary  ?  These 
laws,  then,  can  be  enforced.  These  illustrations, 
therefore,  have  an  effect  exactly  contrary  to  the 
purpose  for  which  they  have  been  cited. 

But.  we  are  told,  that  by  a  just  exercise  of  the 
Police  Power  of  the  Legislature,  these  distinctions 
of  color  may  be  lawfully  made  and  enforced. 

The  "  Police  Power  "  !  Gracious  heaven  ! 

This  is  the  power  always  invoked  in  a  desperate 
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case.  Just  as  the  Hindu  convert  prays  to  his 
christian  God  for  rain,  and  failing  to  receive  the 
genial  shower,  then  invokes  the  gods  of  his  ancient 
idolatry.  The  Police  power !  The  last  resource 
of  tyrants  ;  the  last  weapon  for  the  assassination 
of  written  constitutions  and  of  free  institutions. 
Urge  it  in  Russia,  or  to  the  despot  who  simulates 
republicanism  in  France.  But  here  it  is  not  worth 
an  attempt  at  argument. 

JOHN  W.  DWINELLE, 

•       Of  Counsel  for  Plaintiff. 
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